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Arising out of Order-in-Original No. ACO9IDiv-II/2015-16 R8# 23-12-2015 issued by Asst.
COMMR., Div-Ill, Central Excise, Ahmedabad-I

3791aaf arvi uar Name & Address of the Appellant/ Respondent'

Mis Kemit Chemical Pvt Ltd

c!5Tif c2lfcm ~ 3Ttfrc;r 3m "fl 3R@11T 3T:fl<T cpffif t "ITT a ga 3mar a uR zuenRenR 3ha aa n er 3rf@earl at 3Ttfrc;r m
TffiafOT ~ mW[ cITT x-lcITT'IT t I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the one
may be against such order, to the appropriate authority in the following way :

'lITTG"'fRcffi<ITT~~ :
Revision application to Government of India :

(1) ~~ ~~- 1994 ctr 'cTRT 3loo ~ ~ ~ l1l1'fffi m <m ii~ 'cTRT <ITT '3"Cl-'cTRT m ~IW! ~
m 3tfftm TR!afOT ~ ~~- 1ITTG "'fRcffl . fctffi ~-~ fcr:ITTT. m~ i:iftrc;r. vflq,=[ <fll1 aa, ii mi, { fee
: 110001 <ITT ctr aReg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

. Ministry of Finance, Department of Revenue, 41h Floor, Jeevan DeepBuilding, Pa.rliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

0 (ii) 11ft "!@ dl gtR mm ii ura hat z nan fat rum al r1 arm7a i m M ~ i-1 ~
aver ima via g mrf ii . m M~m~ ii 'c!IB m, M~ ii m M~ ii m +1TR ct>'l ~Fclu!T m
hr g{ st1
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of ~xcise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(~) 'liffif <Fi qffix · fcl5m ~ <TT ror B~ l'IIB rrx <TT l'IIB <Fi fcrfrr:rlur i sqzjr zca 4ca H 3IT
p <Fi ~ <Fi :i:n,rc;r B "Gl'r 'liffif <Fi qffix fcl5m ~ <TT ror B~ t 1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India..

(c) In case of goods exported· outside lnclia export to Nepal or Bhutan, without payment of
duty.

3if alga #1 Unraa zyc # 'TfflA # fg Git splf mar #1 n{ & 3i ea smhr uit su errr vi
~ <Fi :!f1ffi ~- 3l1-frc;f <Fi &m Lffffif err x-l1TTl rrx <TT me; B fc'rrn 3ffi<Tli (.=f.2) 1998 ITT 109 &m
~~ <n! 1?f I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~p (3ll-frc;f) Pllll-llqc;\'J, 2001 <Fi frmi=r 9 <Fi 3RfTm ~Plfcft<e ~ml ~-8 B cfr. ~ B,
hfa arrest 4Ra smrar hf fa#ta 'ff cTFl lfIB <Fi 1mR el--/er vi 3r@ta arr?r 6l ai-at uRi Wl1.T
Ufa am4aa fan unar afegt Ur# tr arr <. cl 4arfhf 3ffilffi l:'ITT1 35-~ B f.1mfur ttr <Fi 'TfflA
#qa rr €lI-6 ala uf '!fr 6T.fr ~ 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfa rhea er uei vicarv "C?cn C'fmr qa zu3 q 'ITT mm 200/- ffi 'TfflA ~ ~
3il ugi via aH "C?cn C'fmr 'ff i:i'lffcf[ 'ITT 'ITT 1 ooo / - 6l #t qua al Garg I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

'ft)1=!T yca, €trn yea vi tara arf)hr zmrznf@raw# uf 3ll-frc;f:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta sure zyca 3rf@fzm, 1944 t arr 3s-4)/36-z <Fi 3Rf<@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

0

·O

(@)

(a)

aiffavar qcaria if@r wf mm 4tr zca, a4taal yc gd ara 3r9l#tu -mznf@awl al
fcMq-~~~ rf. 3. 3ITT'. <Fi . gH, { Rec#l al gi

the special bench of Custom, Excise & Service Tax Appellate Tribunal of W~~
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuatioJfa_na:·.~
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0 (5) ~ 3ITT~lWttlT cpl [jruaa Rraii al 3it ft szn 3naffa fa Grate t# ye,
a4hr surer zgca ga hara aft4tu urarf@eravwr (aruffaf@e) fr, 1os2 #i ffa &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules; 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zfe ga am?ra{ p an?ii ar mrhr it a u@ta pa sitar a frg #ta a jrar rji
ctTT x1 f@hu Gt alRg <az st g ft fcn fcfxm qi\" ffl aa a fg qenfeff 3rfl#a
nrznf@rut at va an@a zu ahawar at va am4a fhzn Gar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As .the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) zrraru zyca arf@rm 197o zqn vigif@r 6t srqf-1 cfi 3Rf1TTf Raffa fg 37ya sa 3r4it zu
pa 3nar zuenfnR Rufu If@art a am2gr a rt # ga if r xri.6.50 !Rf cnT .-llllll&lll ~

fea cut et alRegt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

0

(6) #tm gca, #tu snaa yea vu at ar4ta nraf@eawr (Rec), Ra arftt a r
cficWT J:fTdT (Demand) ~ ?;s (Penalty) cnT 1o% qa sm a 3rfaa ? tgrifa, 3rf@rarer qa5r 1o

~~ i !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~3r9l"c: ~~3tr{ WIT cfR" c):;~. ~rrf.m;r~ "cficWT cfh" J:ffdf"(Dutv Demanded) -
3 "

(i) (Section)m 11D c):;~~~;

(ii) furarar=rd3fez #r uf@,

(iii) Mdc stfsc f.TTrJ:rr c):; fo:n:ra:r 6 c):;~~ ufu.

e zuzua ran'ifaa34h' iughuamastaar ii, 3rfh' rRaa Afr u&rfen an&.
3

For an appeal to be filed before·the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 3.5 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zzr 3mer a sf 3fl f@au # mar s<i era 3rrar erca z avg faatfea gt at i fa av ere h
10% ar-rarar tR ail szi asaa av faaifa it -a.r zys c);- 10% ar-rarar tR' r s sa el> > 5. ?·

In view of above, an appeal against this order shall lie before the-Tribunal \':l'ii?payment of -:,
1

-·

10% of the duty demanded where duty or duty and penalty are in dispute, or p~n_alty, wr,~re • .·
penalty alone is in dispute." '.\;:, '{ . ::t~:. ·a
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ORDER-IN-APPEAL

Mis. K.emit Chemical Private Limited, 78/12, GIDC, Industrial Estate, Phase-I,

Vatwa, Ahmedabad 382 445 (for short 'appellant) has filed this appeal against OIO No.

AC/09/Div II/2015-16 dated 23.12.2015, passed by the Assistant Commissioner, Central

Excise, Division-II, Ahmedabad--I Commissionerate (for short -"adjudicating authority').

2. Briefly stated, the facts limited to the appeal is that vide FAR No. 144/2012-13

dated 21.12.2012, auditors raised an objection that the appellant had not paid Rs. 75,272/

as service tax on Bank charges under the category of 'Banking and Financial Services'.

Subsequently, during the course of the next audit, it was noticed that the appellant had after

payment of the service tax along with interest, taken CENVAT credit of the tax so paid. A

show cause notice dated 13.10.2015, was therefore, issued, inter-alia, demanding

CENVAT credit wrongly availed, along with interest based on FAR No. 213/2014-15. The

notice, further proposed penalty under section 15(2) of the CENVAT Credit Rules, 2004,

[for short 'CCR '04'] read with Section 1 lAC(l)(c) of the Central Excise Act, 1944. This

notice was adjudicated vide the impugned OIO dated 23.12.2015, wherein the adjudicating

authority, inter-alia, disallowed the CENVAT credit wrongly availed along with interest

and also imposed penalty on the appellant.

3. Feeling aggrieved, the appellant has filed this appeal, on the following grounds:

• CENVAT credit was taken vide entry no. 330 & 331 dated 6.11.2012 to the tune of Rs.
75,272/-;

• appellant has properly disclosed all the information from time to time through intimation
letter, ER-I returns and details relating to CENVAT credit availed during February 2009
to August 2013;

• vide Trade Notice no. 20/2013-14 dated I 0.2.2014, issued by Bombay Service Tax
Commissionerate, it is clarified that in cases where the foreign banks are recovering
certain charges for processing of import/export documents regarding remittance of foreign
currency, the banks in India would be treated as recipient of service and are therefore,
required to pay service tax; that the appellant was not required to pay any service tax under
reverse charge mechanism;

• that the wish to rely on the case law of Castro! (I) Limited (2008(231) ELT 175], Deloitte
Haskins and Sells (Appeal No. ST/200 & 211/1 O] ; Osaka Alloys (2005( 192) ELT 1197
(Tri-Del);

• that payment after being pointed out by audit cannot be considered as paid by reason of
fraud or collusion or wilful mis-statement or suppression of fact;

e that as per explanation 3 inserted vide Finance Bill 2010 no penalty under any of the
provisions of this act or rules shall be imposed in cases covered by section 11A(2B) of
Central Excise Act, 1944.

4. Personal hearing was granted on 22.11.2016 and 28.11.2016. Nobody appeared

on behalf of the appellant. However, vide letter dated 2.12.2016, the appellant,i~-412,Rr
that they did not wish to be heard in person and that the case may be decidecl%oa·~.!l8,
Accordingly, I take up this case for decision. ' ?

0 ••s ±, wr
1 °,

5. I have gone through the facts of the case, the appellant's grounds of@re!and

submissions made during the course of personal hearing. The primary issue to be decided

0

0
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in this appeal is whether the appellant was eligible for CENVAT Credit in respect of an

amount paid towards service tax on Bank charges under the category of Banking and

Financial Services, in respect of the period 2007-08 to 201 1-12, which was paid subsequent to

being pointed out by the auditor.

6. The adjudicating authority while holding that the CENVAT credit was wrongly

availed, has held as follows:

• that the appellant did not pay service tax on foreign bank charges throughout the period
2007-08 to 2011-12; that on being pointed out by the auditors the service tax was paid for
the entire period;

• that service tax due, was not paid by suppressing the facts to the department;
• that by availing CENVAT credit in respect of the said payment, the appellant had violated

the provisions of Rule 91)(bb) ofCENVAT Credit Rules, 2004, in light of the fact that the
challan evidencing payment of service tax on reverse charge mechanism became an invalid
document.

7. I find that the demand has been confirmed on the grounds that they had

contravened the provisions ofRule 9(1 )(bb) of the CCR '04, the relevant extracts ofwhich

are reproduced below, for ease of reference:

RULE 9. Documents and accounts. - (I) The CENVAT credit shall be taken by the
manufacturer or the provider of output service or input service distributor, as the case
may be, on the basis ofany of the following documents, namely

[(bb) a supplementary invoice, bill or challan issued by a provider of output
service, in terms of the provisions of Service Tax Rules, 1994 except where the
additional amount of tax became recoverable from the provider of service on
account of non-levy or non-payment or short-leyy or short-payment by reason of
fraud or collusion or wilful mis-statement or suppression of facts or
contravention of any of the provisions of the Finance Act or of the rules made
there underwith the intent to evade payment ofservice tax; or]

[emphasis added]

8. The facts reveal that the objection of non payment of service tax was raised

vide Revenue Para 3 of FAR No. 144/2012-13 dated 21.12.2012. The objection covered

the period from 2007-2008 to 2011-2012 [page 13 of the impugned 010]. The adjudicating

authority, has held that since the service tax was short paid by reason of suppression of

facts, the subsequent CENVAT credit availment in respect of the service tax paid, was hit

by the mischief ofRule 9(bb) ofthe CCR 04.

9. The fact that the service tax was deposited only after being pointed out by

audit is not being disputed. The appellant has not pointed out as to how he had informed

the department about availing this credit. It is nowhere on record that the appellant at any i
time had informed specifically of his having taken the CENVAT credit of the tax paid

subsequent to audit objection.
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10.. . Further, the fact that the tax was not discharged for the period from 2007-08

upto 2011-12, until being pointed out by Audit, clearly shows that there was suppression of

facts and contravention of the provisions of the Finance Act and the rules made there under

with the intent to evade Service tax and therefore, I agree with the view taken by the

adjudicating authority that the CENVAT credit was wrongly availed in terms of Rule 9(bb)

of the CCR '04

11. Even otherwise, the appellant has contended that vide Trade Notice no.

20/2013-14 dated 10.2.2014, issued by Commissioner, Service Tax-I Commissionerate,

Mumbai, the appellant was not supposed to pay any service tax on bank charges under the

Banking and Financial Services, in the first place.

12. As per the said Tracie Notice if the services are provided by the foreign bank

to a bank in India, as a recipient of service, the bank in India, is required to pay service tax

under erstwhile section 66A prior to 1.7.2012 and under the provisions of notification No.

30/2012-ST after 1.7.2012; that in cases where foreign banks are recovering certain charges

for processing of import/export documents, regarding remittance of foreign currency, the

banks in India would be treated as recipient of service and therefore, will be required to pay

service tax. Going by this Trade Notice, it is clear that the appellant was not liable to

discharge service tax in this case.

0

13. I find that the Hon'ble Tribunal in the case of Gujarat Ambuja Exports

Limited [2013(30) STR 667] has also held as follows:

Wefind that the amount charged byforeign bank, primafacie cannot be considered as
service received by the appellant. We are of the view that the appellant made a strong
casefor the waiver ofpre-deposit of the amounts involved Accordingly, application for
the waiver of the pre-deposit of the balance amounts involved is allowed and recovery
thereofstayed till the disposal ofappeal.

14. Now, since the allegation is that the appellant had availed the CENVAT credit

wrongly, we need to examine the availment in light of Rule 3 of the CCR '04, which deals

with eligibility for availment. This is more so because as per the para supra, it clearly

comes out, that the service tax was not supposed to be paid by the appellant. Relevant

extracts of Rule 3 of CCR '04, as far as availment of CENVAT credit is concerned, is

a Tri- a.cs %-'-.-=<,
RULE3. CENVATcretlit.- '/t8[ i~;:jt \
(1) A manufacturer orproducer offinal products or a [provider ofoutput service} shall!! :,~:,.':i ) ,
allowed to take credit (hereinafter referred to as wecwar cacao or- !» &±%} @
(i) the duty ofexcise specified in the First Schedule to the Excise TariffAct, teta.te%«er..< }
the Excise 4at: ."P-, ·
r» (' HMEDAu, to vuy.......... 3rgpaw
(ix) the service tax leviable under section 66 of the Finance Act;

o

reproduced below for ease ofreference:
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[(ixa) the service tax leviable under section 664 of the Finance A ct;}
[(ixb) the service tax leviable under section 66B of the Finance Act;]
(x) the Education Cess on taxable services leviable under section 9 I read with section 95
of the Finance (No. 2) Act, 2004 (23 o/2004);
[(.w) the Seconda,y and Higher Education Cess on taxable services leviable under section I36
read with section I 40 of the Finance Act, 2007 (22 o/2007); and]

paid on -
(i) ; and
(ii) any input service received by the mam!facturer offinal product or by the provider of
output services on or after the 10th day a/September, 2004,
including the said duties, or tax, or cess paid on any input or input service, as the case may be,
used in the mam!facture of intermediate products, by a job-worker availing the benefit of
exemption specified in the notification of the Government of India in the Ministry of Finance
(Department of Revenue), No. 214186-Central Excise, dated the 25th March, 1986, published in
the Gazette of India vide mumber G.S.R. 547(E), dated the 25th March, 1986, and received by the
manufacturer for use in, or in relation to, the manufacture offinal product, on or after the 10th
day ofSeptember, 2004:

A reading of the above rule, clearly demonstrates that credit can only be availed

in case service tax is leviable under the Finance Act, 1994. Since in the present dispute, the

appellant was not liable to pay service tax on Bank charges under the category of Banking

and Financial Services, in view of paragraph 11, supra, the question of availing CENVAT

credit, does not arise and therefore, it is clearly established that the appellant has wrongly

availed the CENVAT credit even on this count. The impugned OIO, is therefore upheld

and the appeal is rejected.

15. 3r41ai arr aaRt a{ 3rfl a fqzrt 3qtah fa srar kt
15. The appeal filed by the appellant stands disposed of in above terms.

3in18}w
(3mm7 ia)

31lz1 (3r4lr -I)
3 :

Date:2 412/2016

(Vii a Lukose)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYRPAD.

To,
Mis. Kemit Chemical Private Limited,
78/12, GIDC, Industrial Estate, Phase- I,
Vatwa,
Ahmedabad 382 445.
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Copy to:

1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Principal Commissioner ofCentral Excise, Ahmedabad-I
3. The Additional Commissioner (System), Central Excise, Ahmedabad-I
4. '2he Deputy/Assistant Commissioner, Central Excise, Division-II , Ahmedabad-I
t Guard file.

6. P.A


